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It is a fairly well established rule of law that a defendant may set up a 
bona fide counterclaim and increase the amount in controversy up to the 
amount where an appeal may be had. Hutts v. Williams, 55 Ind. 237; 
Parks v. Hutme, 33 Ky. (3 Dana) 499. Contra, Ross v. Evans, 30 Minn. 
206. But to entitle the defendant to an appeal he must offer evidence in 
the trial before the justice of the peace to support it, else he will be pre- 
sumed to have abandoned it. Kurtz v. Hoffman, 65 Iowa 260; Texas & 
N. O. R. R. Co. v. Hook, 30 Tex. Civil App. 325. If it clearly appear, 
however, that the defendant has introduced a fictitious counterclaim for 
the manifestly obvious purpose of increasing the amount in controversy 
so as to bring it within the limit of appeal, no appeal will be allowed. 
Manchester Paper-Mills Co. v. Heth, 18 S. E. (Va.) 189; Steele v. Walton, 
3 Pa. Co. Ct. Rep. 211 ; Northern Pacific Rwy. Co. v. Booth, 152 U. S. 671. 
Furthermore, where it is shown that an appeal from a justice's court is 
improperly pending before a county court, the latter may and should refuse 
as a matter of law to take jurisdiction of it Edwards v. Mandemack, 13 
111. 633; Chicago & N. W. Rwy. Co. v. Weaver, 112 Iowa, 101. Bad faith 
on part of defendant can never be presumed, however, and the counter- 
claim must be patently fictitious before a court will dismiss it. Bickford 
v. Travelers Ins. Co., 67 Vt. 418; Filler v. Tyler, 91 Va. 458. The rule laid 
down in the principal case denying an appeal on a fictitious counterclaim, 
is clearly correct. 

Rewards— Compliance with Conditions. — Simpson v. Twenty-Eighth 
St. Co., 156 N. Y. Supp. 87.— A reward was offered for lost rings, "no 
questions asked," if returned to the office of the Prince George Hotel. 
The plaintiff gave information to the effect that she had seen the rings 
taken, and personally identified the taker, thus leading to criminal pro- 
ceedings by which the rings were recovered. Held, that plaintiff was not 
entitled to the reward. Bijur, J., dissenting. 

An offer of reward is governed by the ordinary rules of contract: 
namely, that the offerer may prescribe what terms he chooses, and 
there must be substantial compliance with such terms. Stair v. 
Heska Amone Congregation, 159 S. W. (Tenn.) 840; Zwolanek 
v. Baker Mfg. Co., 150 Wis. 517. The precise situation in the prin- 
cipal case is infrequent, if not unique, inasmuch as such an offer is 
intended to induce the supposed wrongdoer to return the goods and 
consequently the question whether performance has taken place does 
not usually arise. Here there is much similarity to those cases 
where a reward is offered for the "arrest and conviction" of an 
offender. On this point, courts differ as to what constitutes substan- 
tial compliance. According to one line of holdings, the reward is not 
earned by any amount of information alone, so long as the plaintiff 
does not himself do the acts of arresting and prosecuting. Chambers v. 
Ogle, 174 S. W. (Ark.) 532; McClattghry v. King, 79 C. C A. (Ark.) 
91 ; Williams v. West Chicago St. R. Co., 191 111. 610. The opposite view 
is taken in some decisions, which declare that procuring the arrest and 
conviction by giving the necessary information is sufficient performance 
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to entitle to recovery. Bloomfield v. Moloney, 142 N. W. (Mich.) 785; 
Elkins v. Board of Commissioners of Wyandotte County, 91 Kan. 518; 
Stone v. Wickliffe, 106 Ky. 252. Even if the criminal is killed, resisting 
arrest, and never brought to trial. Smith v. State, 151 Pac. (Nev.) 512. 
The principal case is quite evidently decided along the stricter lines of 
the former of the above groups; dissenting Judge Bijur seeming to prefer 
the interpretation of the second. Clearly the dominant object of the 
offer — the return of the rings — has been achieved by the plaintiff. 
Nevertheless she did not return them, nor cause them to be returned to 
the office, as stipulated. Furthermore, though doing all that lay within 
her power, she did not herself complete the process she set in motion. 

C. B. 

Trusts — Constructive Trust— Destruction of Codicil by Testator 
Relying on Promise of Devisee. — Tharp v. Tharp, 40 Law Times, hi. — 
Testator limited his estate to use of defendant for life, with power of 
appointment in defendant, and in default of appointment to plaintiff. Sub- 
sequently he executed a codicil to the will omitting the power of appoint- 
ment Defendant promised the testator's wife that he would appoint to 
the plaintiff, if the power was given him. Testator, relying on this prom- 
ise, destroyed the codicil. Defendant appointed to himself. Held, the 
plaintiff is entitled to a declaration that defendant holds for him. 

Whenever title to realty or personalty is obtained by one under such 
circumstances as would render his retention of it a fraud on another who 
in justice is entitled thereto, equity will impress the subject matter with a 
trust Gilpatrick v. Glidden, 81 Me. 137; Bacon v. Bacon, 150 Cal. 477. 
Where one, on the making of a will, or thereafter, expressly or impliedly 
promises testator that he will hold for a particular purpose, and the testator 
relies thereon, equity will raise a trust to enforce the promise. Jones v. 
Badley, L. R. 3 Ch. 362; Benbrook et al. v. Yancy, 96 Miss. 536; White- 
house v. Bolster, 95 Me. 458. Where an heir by his promises to use the 
property in a particular manner prevents the making of a will, whereby 
an intestacy results, equity will create a trust. Grant v. Bradstreet, 87 Me. 
583. The same is held where one prevents a change in a will. Dowd v. 
Tucker, 41 Conn. 197. Actual fraudulent intent at the time of the repre- 
sentation is not necessary. Powell v. Yearance, 73 N. J. Eq. 117. The 
novelty of the principal case lies in the fact that a power of appointment 
was left in the will at the instance of the donee, while in the cases cited 
a direct gift of property was either made or withheld at the instance of the 

person who expected to reap the benefits. 

R. C. W. 

Wills — Abrogation by Agreement— Presumption— Lapse of Time. — 
Henderson v. Bishop, 95 Atl. (Pa.) 663.— Where decedent's widow and 
heirs, claiming that they were the only parties interested in his estate, 
agreed in a writing, which was duly recorded, that the will should be 
destroyed and that they should take under the intestate laws, and for 
more than thirty years thereafter neither the agreement nor the pos- 
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